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PETITIOY FOR REHEARING 
WITH SUGGESTION 
FOR REHEARING EN BANC 


Eee 


Appellant Manuel Francisco Padilla Martinez ("Padilla") 
seeks rehearing with a sucgestion for rehearing en banc, pur- 


suant to Rule 35 and Rule 40 of the Federal Rules of Appellate 


Procedure from a judgment and opinion of this Court (Lumbard, 


Feinberg, C.JJ., Coffrin,*D.J.) entered on March 10, SOT T< 
The decision affirmed a judgment of conviction rendered by 


the United States District Court for the Southern District of 


i 


*Sitting by designation. 


New York (Carter, D.J.) for conspiracy to Gistribute cocaine P 
eee 


in violation of 21 U.S.C. §§812, 841(a) (1), 841 (b) (1) (A), 846, 
952(a), 955, 959, 960(a), 960(b) (1), and 963. 

The record shows that on September 3, 1974, appellant 
Padilla, and co-defendants Mejias, Salazar, and Valenzuela 
were arrested in Mejias' apartment at 445 West 48th Street in 
New York City; that this arrest was the culmination of an in- 
vestigation of Mejias’ activities which had lasted more than 
seven months; and that the arresting officer, N.¥.C. Police 
Officer Palazzotto, failed to seek judicial authorization for 
the Mejias’ arrest but rather effected the arrest without a 
warrant in Mejias’ apartment. 


Thus, at approximately 5:20 p.m. on September 3, 1974, 


Palazzotte, with federal DEA Agent Forget, their guns drawn, | 
knocked on the apartment door of Mejias' residence. Mejias 
partially opened the door, which remained secured by a chain. 

Officer Palazzotto then stated that he was a police officer 

and told Mejias that Mejias was under arrest. When Mejias re- 

treated out of view. the officer and Agent Forget broke through 

the door and chain, arresting Mejias and the other individuals 

present in the apartment, including appellant Padilla. (See 

United States v. Mejias, Docket Nos. 76-1384 - 1389; 76-1395, 

slip op., 2269, 2285-2286 (2d Cir. March 10, 1977.)) 


At trial, appellant Padilla argued that this forcible 


entry into the Mejias residence, neither validated by a warrant 


nor justified by exigent circumstances* was violative of the 
requirements of the Fourth Amendment and consequently re- 
quired suppression of the evidence gained as a result. 

In an opinion dated June 11, 1976, Judge Carter denied 
this motion to suppress. Recognizing that "the legality of a 
warrantless arrest inside an apartment has not been completely 
resolved..." United States v. Mejias, 417 F.Supp. 598, 602 


(S.D.N.Y. 1976), the District Court nevertheless upheld the 


forcible entry under "all the circumstances"** United States v. 


_ejias, supra, 417 F.Supp. at 602. 

On appeal, appellant Padilla renewed his contention that 
the warrantless, forcible entry into the Mejias apartment to 
effectuate an arrest was violative of the Fourth Amendment, 
requiring suppression of the resulting evidence obtained by 
the arrests and search (Point II of appellant Padilla's brief) .*** 
In response, the Government, noting that the power of the ar- 


resting officers to effect the arrest was justified by New York 


*The Government specifically disavowed reliance on the theory 
that the entry was justified by exigent circumstances (Trans- 
cript of pre-trial hearing at 945). 


**The District Court found no evidence of imminent flight 
nor specific proof that Mejias was armed. United States v. 


Mejias, supra, 417 F.Supp. at 602-603. 


***This evidence included approximately $108,000, records 
which,the Government contended, reflected narcotics transactions, 
14 bags containing a residue of cocaine, 5 bottles of lactose, 
plastic baggies, and a heat sealer, as well as 2 slips of paper 
and an address book, seized from appellant Padilla and which 
were connected to narcotics activities by the arresting officer. 
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State law, argue. that the arrest 


was fully constitutional,” 


relying on the Supreme Court's recen. decision in United States 


Vv. Santana, 96 S.Ct. 2496 (June 23, 1976). 

In its opinion dated March 10, 1977, this Court found that 
the motion to suppress was properly denied on the ground that 
the forcible, warrantless entry by "state officers" was authorized 
by the applicable New York State statutes. United States v. 
Mejias, supra, slip op. at 2287. "The power of state cificers 
to make an arrest for state offenses is determined by state law.") 
The Court failed to consider appellant Padilla's claim that the 


entry into the apartment was violative of the Fourth Amendment. 


ARGUMENT 


THE COURT'S FPAILURE TO CONSIDER APPELLANT 
PADILLA'S CLAIM THAT THE FORCIBLE, WARRANT- 
LESS ENTRY INTO THE MEJIAS DWELLING WAS 
VIOLATIVE OF THE FOURTH AMENDMENT REQUIRES 
RE-HEARING AND SUPFRESSION OF THE EVIDENCE 
GAINED FROM THE SUBSEQUENT ARKESTS AND 
SEARCH OF THE APARTMENT. 

Relying on decisions of the Fourth, Sixth, Ninth, and Dis- 
trict of Columbia Circuits -- all the Circuit Courts of Appeals 
which have considered the question -- appellant Padilla con- 
tended that absent exigent circumstances, the Fourth Amendment 
requires that a warrant be obtained for the ‘pose of entering 
a dwelling to arrest a suspect. Dorman v. United States, 435 
F.2d 385, 390-391 (D.C. Cir. 1970) (en banc); United States v. 
Phillips, 497 F.2d 1131, 1135 (9th Cir. 1974) (rehearing denied) 
("The constitutional safeguard that assures citizens the 
privacy and security of their homes unless a judicial officer 
determines that it must be overridden, is applicable not only 
in case of entry to search for -operty, but also in cases of 
entry to arrest a suspect."); United States v. Shye, 492 F.2d 
886, 893 (6th Cir. 1974) ("...warrantless entry of a dwelling for 
the purpose of arrest is per se unreasonable absent exigent cir- 
cumstances."); Vance v. State of North Carolina, 432 F.2d 984, 
990-991 (4th Cir. 1970) ("an arrest inside a dwelling without a 


warrant...is per se unreasonable under the Fourth Amendment 


unless there are ‘exigent circumstances’ justitying the police 


in bypassing a magistrate.") 
Ignoring this constitutional claim, this Court instead 


found that arrests for state offenses are valid as long as 


justified by state law* United States v. Mejias, supra, slip 


Op. at 2287. This novel theory of constitutional law, insulating 
State arrests from the protections guaranteed by the Federal 
Constitution, conflicts with decisions of this Court, as well as 
other Circuit Courts of Appeals and the Supreme Court. 

As Justice Clark's opinion in Ker v. California, 374 U.S. 23, 
36-37 (1963) makes clear, determination of the validity of a 
state arrest requires analysis on two separate levels. The 
first involves an examination of the procedures employed in light 
of the relevant state law, while the second requires that those 
procedures be scrutinized in light of the applicable provisions 
of the Federal Constitution. See also, United States v. Lowery, 
436 F.2d 1171, 1173-1174 (5th Cir. 1970) cert. denied, 401 U.S. 
978 (1971). As Justice Clark stated: 

[The Supreme] Court, in cases under the 
Fourth Amendment, has long recognized 
that the lawfulness of arrests for fed- 
eral offenses is to he determined by ref- 
erence to state law insofar as it is not 


violative of the Federal Constitution. 
Ker v. Califorma, supra, 374 U.S. at 37 


(emphasis added). 


In similar language, this Court has only recently reiterated 


this long-standing principal: 


*Appellant Padilla did not claim that his arrest violated 
state procedures, but rather that those procedures violated the 
protections of the Fourth Amendment. 


"The lawfulness of entry v state officers 
to arrest for offenses against te state 
is determined by reference t9 state law, 
subject, of course, to the protections set 
forth in the Constitution.” 


Rodriguez v. Butler, 536 F.2d 
982, 985 (2d Cir. 1976). 


Accord United States ex rel. Lupo v. Fay, 332 F.2d 1020, 1022 


(2a Cir. 1964), cert. denied, 379 U.S. 983 (1965); United States 


v. Lipinski, 460 F.2d 234, 237 (9th Cir. 1972); United States v. 
Lowery, supra, 436 F.2d at 1173; United States v. Lipscomb, 435 
F.2d 795, 798 (5th Cir. 1970). While this Court correctly held 
that the actions of the state officers here complied with the 
applicable state proceiures, it simply failed to consider 
whether those procedures comport with the requirements of 
Fourth Amendment. 
That Amendment provides: 

The right of the people to be secure in 

their persons, houses, papers and effects, 

against unreasonable searches and seizures, 

shall not be violated, but upon probable 

cause, supported by Oath or affirmation, 

and particularly describing the place to 

be searched, and the persons or things to 

be seized. 
Its basic purpose is to safeguard the privacy of an individual's 


home from arbitrary governmental invasion.* Berger v. New York, 


388 U.S. 41, 53 (1967); Camara v. Municipal Court, 387 U.S. S235 


*"Preedom from intrusion into the home or dwelling is the 
archtype of the privacy protection secured by the Fourth Amend- 
ment." Dorman v. United States, supra, 435 F.2d at 389. 


529 (1967); Jones v. United States, 357 U.S. 493, 498 (1958). 


Indeed, the Supreme Court has termed this right "basic to a 
free society": 


The knock at the door, whether by day or 
by night...without nuthority of law but 
solely on the authority of the police, 
did not need the commentary of recent 
history to be condemned as inconsistent 
with the conception of human rights en- 
shrined in the history and the basic 
constitutional documents of English- 
speaking peoples. 


Wolf v. Colori do, 338 U.S. 
25, 27-28 (1949). 


As the Court has made clear: 


The point of the Fourth Amendment, which 
often is not grapsed by zealous officers, 
js not that it denies law enforcement the 
support of the usual inferences which 
reasonable men draw from evidence. Its 
protection consists in requiring that 
those inferences be drawn by a neutral 

and detached magistrate instead of being 
judged by the officer enaaged in the often 
competitive enterprise of ferreting out 
crime...When the right of privacy must 
reasonably yield to the right of search 
is, as a rule, to be decided by a judicial 
officer, not by a policeman or Government 
enforcement agent. 


Johnson v. United States, 
333 U.S. 10, 13-14 (1948) 


Thus, except for a few, well-delineated exceptions, 
searches conducted without prior approval of a judge or magis- 
trate are, per se, violative of the Fourth Amendment. Katz 
v. United States, 389 U.S. 347, 357 (1967); see United States 


v. Mapp, 476 F.2a 67, 76 (2a Cir. 1973). This same rule also 


applies to an entry in a home to effect an arrest. Dorman v. 
I ee 
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United States, supra, 435 F.2d at 390-391; United States v. 
Phillips, supra, 4/7 F.2d at 1135; United States v. Shye, supra, 
492 F.2d at 891. Since an arrest -- a seizure of the person -- 
in a home is the most extreme intrusion, it follows a fortiori 
that such a seizure must be made with a warrant. 


Moreover, the terms of the Fourth Amendment themselves do 


not differentiate between searches and arrests. Thus, whether 


persons or things are to be seized,a valid warrant, describing 


the place to be searched and the persons or things to be seized, 
is required. The failure of the police to comply with this pro- 
cedure and their forcible entry into the Mejias’ apartment to 
effectuate the arrest was violative of the Fourth Amendment, 
and the fruits of the subsequent searches must be suppres: 1. 
Wong Sun .. United States, 371 U.S. 471, 488 (1963). 

While the Government relies on United States v. Santana, 
96 S.Ct. 2406 (June 23, 1976) to justify the warrantless, 
forcible entry here, that case is clearly distinguishable. In 
Santana, the defendant was in a public place and in an attempt 
to thwart arrest retreated into her home. The Supreme Court 
found that the ensuing police entry was justified by the theory 
of “hot pursuit." See Warden v. Hayden, 387 U.S. 294 (1967); 
Johnson v. United States, 333 U.S. 1060, 16 n.7 (€2948).. Here, 
Mejias was inside his apartment prior to the police intrusion, 
a crucial fact entitling him to the greatest expectation of 
privacy. See Berger v. New York, supra, 388 U.S. at 237 


Camara v. Municipal Court, supra, 387 U.S. at 529 (1967); 


Jones v. United States, supra, 357 U.S. at 498 (1958); Dor- 


man v. United States, supra, 435 F.2d at 389. 

The facts of this case squarely present the question of 
"whether and under what circumstances [consistent with the Fourth 
Amendment] an officer may enter a suspect's home to make a 
warrantless arrest.” Gerstein v. Pugh, 420 U.S. 103, it3: naa 
(1975). This critical question remains explicitly unresolved 
in both this and the Supreme Court. Watson v. United States, 
423 U.S. 411, 418 n.6 (1976). Gerstein v. Pugh, supra, 420 U.S. 
at 113, n.?7; Coolidce v. New Hampshire, 403 U.S. 443, 4380 
(2971); Jones v. United States, 357 U.S. 493, 499-500 (1958*: 
United States v. Mapp, supra, 476 F.2d 67, 74. (28 Cir. E973); 
see also, United Statés v. Cognato, 408 F.Supp. 1000, 1003 
(D. Conn. 1976). This Court's failure to consider the issue, 
presented by the facts of the case, requi~es rehearing, and 
rehearing en banc is respectfully requested because of the 


importance of the question. 


Be i 


APPELLANT PADILLA ADOPTS THE ARGU- 
MENTS RAISED IN THE REHEARING 
PETITION FILED ON BEHALF OF HIS 
CO-APPELLANTS. 
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For the foregoing reasons, the petition for rehearing or 
rehearing en banc should be granted. 
Respectfully submitted, 


WILLIAM J. GALLAGHER, ESQ., 
THE LEGAL AID SOCIETY, 
Attorney for Appellant 
MANUEL FRANCISCO PADILLA MARTIN 
FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 
New York, N ‘ < 10007 
(212) 732- 


JONATHAN J. SILBERMANN, 


Of Counsel. 


March 24, 1977 
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Unitep Srates or AMERICA, 
—vV.— 


Rev. Aveerto Mesras, a/k/a Rev. Angel Ortiz, a/k/a Rev. 
? o™ o ’ ” hes 
Ronald Powem, a/k/a Francisco Ignacio Roldan Mejia ; 
Marto Navas, a/k/a Mario Rodriguez, a/k/a Victor 
? 4 Pe J ? / 
Jaramillo, a/k/a Isidoro Colon; Fistriun, Navas, a/k/a 
Estellu Ro@rieuez, a/k/a Maria Torres; Hexry Cirven 
> a Af NS; 
res-Rosas, a/k/a Botellon, a/k/a Botello, a/k/a Freddy 
Valdes, a/</a Carlos Vega, a/k/a Jose Lopez Moralez; 
Jose Ramtrez-Rivera, a/k/a Hugo, a/k/a Juan Ra- 
? / < ? 4 
mirez; Maxvex Francisco Paomua Macrryez; and Fray- 
cisco Cavewa, a/k/a Francisco Salazar, 


Defendants-A ppellants. 


Before: 


Lusteirp and Feinnerc, Circuit Judges, 
and Corrrin, District Judge.° 


—_ +o + 


Appeal from judgments entered in the United States 
‘ict Court for the Southern District of New York, 


Sitting by desiznation. 


e 


jury verdicts of co: 


Micrraru Q. 
torney — 
Attor: 
York, l 
T. Davis and Audrey 
United States Attorneys, on the brie! 
Appellee. 

Ivan S. Fisher, mere Tork, N. a for Appell 

aud Joun A. 
rita New Tork, NY he r Appellant Rev 
Alberto 3 effrey ‘D. U ae lan and £d- 
ward M ; 
brief). 

JoxatTuan J.& R l- 
liam J. Gallagher, The Legi " ‘Aid Society, 
Federal Defender Services Unit, New York, 
N.Y., on the brief), for Ay ypellant Manuel 
Francisco Padilla Martine 


Srvart R. SHaw, New York, N.Y., for App 
Henry eer a 


Dowatp EB. Nawi, New York, N.Y., for Appe 
lants Est ella Mates Wario Naves and Jose 
Ramirez-Rivera (Howard L. Jacobs, New 
York, N.Y., on the brief for Appellant 
Estella Navas; Stokamer & Epstein and 
Michael P. Stokamer, New York, N.Y., on 
the brief for Appellant Mario Navas; Abra 
ham Solomon, New Yerk, N.Y., on the brief 
for Appellant Jose Ramirez-Rivera). 


now 
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Lumeanv, Circuit Judge: 


as, Elen: 


Alberto Mejias, Mario Navas, 


Cifuentes-Kojas, Jose Namirez-Niver: anuel Francisco 


Salazar Cadena 


Padilla Martinez and Vraucisco 
from convictions and sentences entered July 

a five-and-one-half week jury trial before Judge 

the Southern District. All appellar 

conspiring to violate the federal narcot 

1973 and 1974. Mario and Estella Nava 

also were convicted of substantive narcotics 

Judge Carter sentenced each appellant to fifteen y 
imprisonment on the conspiracy nd imposed va- 
rious concurrent and consecutive terms on those convicted 
of substantive counts.’ 
rights. Most urge that pre-indi 
a violation of due process. 
Salazar and Rojas conteud tha 

evidence scized after their arrests were i 

nied. Ramirez disputes the legal sufficiency 

dence against him. Padilla maintains tha 

ments seized on his person were improperly : 

evidence. Mejias and Salazar complain of prosecutorial 


misconduct; and all appellants charge that the sentences 


imposed constituted an abuse of the trial judge’s discre- 
tion. We find these assertions insubstantial and affirm. 


ha 


The jury disagreed as to an eighth defendant, Alba Luz Valen 
and, subsequently, the indictment agaicst her was dismiss2d. Of 
two defendants not tried, Antonio Lopez was a fugitive, and Juan Guil 
lermo Mesa was in ecustods in Italy pening extradition 


On the conspiracy count, each appellunt, except Salazar, 


With time spent in state custody follow'az the state 


appellauts, except Rojas, convicted on substantive counts were charged 


with this state-served time, resulting in net fifteen-year seutences 
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The record discloses th 

a massive international 
undreds of kilogra ts 
om Colombia, South Americ 
primarily in New York y. The organizatic 
tiered, with various members at different level 
It was represented in the United Sta 

by its importers, with couriers slipping in and 
country for the purpose of smuggling cocain 
juana. Narcotics were brought into New 


3° 
eli 


from South America, aud indirectly through Flori 


tral America, Germany and Canada. Much of it 

hidden in false-bottom shoes and suitcases, 

coat-hangers and double-lined girdles and brasci 
As a result of an intensive cooperative inv 


oa 
i 


on ~te 2 } + - no € . > 
federal and state authorities, appellants were 


state author 974. Their arr 
charges occurred in February 1976. Th 
case consisted primarily of surveillance conducted between 
January and October 1974, over 150 wiretapped telephone 
conversations, evidence seized at the residence or ware 


house (“stash”) apartments of various of tlic 


York City Police Detective Luis Ramos, the undercover 
officer who infiltrated the organization, and Detective Vin- 
cent Palazzotto, the officer who arrested Mejias, Padilla 
and Salazar. 

A summary of the highlights of the evidence presented 
by the government demonstrates overwhelmingly the cont- 
plicity of the appellants. Most of the group used false 
passports to enter the country,® and other false identifica- 
tion to lease apartments, list telephones and rent auto- 

Of the appellants, onty Padilla had entered the United States lawfully 


and vas a legal resident alien. 
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mobiles. Conversations between members were laced with 


references to “clothing,” “bibles,” 0 ic” ay l ; cuildren,” 
which the jury could find were comm understood co-l 
words fur the cocaine in which the n rs were deali 
Continuous operations of the enterprise were financed _by 
large portions of the narcotics proceeds, much of whi 
vas transmitted to Colombia by inoney orders 
Infiltration ization occurred in J973 when 
Detective Ramos arranged a series of cocaine purchase 
from Lilia Prada, nemed as an wuindicted co-conspirator 
in the indictment. By means of a wiretap installed on 
Prada’s telephone, Mario Navas was identificd as the 
source of the drugs; and with Prada’s cooperation after 
her arrest, a meeting was on February 5, 1974 


between Ramos and Mario Navas at which a sale of one 
quarter kilogram of cocaine for $6,400 was ted, 
and a 3 kilogram sale, subsequeatly abort lack of 
funds, was proposed 

Mario Navas, like Mejias, was profiled in tl ern 
ment’s case as an iraporter, who directly and through un- 
derlings did his own wholesaling. Unlike Mejias, who 
referred to himself as a priest and lived for a t in a 


convent while he maintained a seperate apartment for hi 


narcotics business, Maric Navas lived with his wife Estella 


in a series of apartments in Queens. Throughout 1974, 
surveillances and recorded conversations established that, 
in addition to his residence, Mario Navas maintained three 


stash apartments in Queens. On April 17, 
apartment, Toto and Jero, two members of the organiza- 
tion, were arrested by officers of the Immigration and 
Naturalization Service, and narcotics and drug-related 
paraphernalia, along with $2,700 cash and miscellaneous 


+ Prada fied at some poict prior to trial and is presaatly a fasitive 


| 
| 
| 
| 
| 


Estella ras handled he d's } in lis al 
sence, ufiended various meetings and relared te 
and t1 contacts il G l 1S t] \ i . 
ilso ¢ trolled sal in he ierlit Un ¢ ( , 
after au arrest of one cou ia delay in the de; 
of another from Coloinbia had combined to thwart an « 
pected cocaine shipment, the Navases purchased a mu 
supply of one-half kilogram from another source. Follow 
ine the pickup from the substitute supplier, Estella wa 
seen entering one of the Queens stashes carrying a shouldei: 
baz, accompanied by Mario in shirt sleeves, who was empty 
handed 

The government additionally showed that JM 
Armedo-Sarmiento, commouly kuown as Mono, 
dicted co-conspirator’ and an importer for whom R 
and R rez worked wholesal \ a key f 

? - 
4lae, Meji iS ai i Mono wer 
lependent of oue another, but 
intercept ld on Mono’s telep! Que in May 1974 establis} l 
that Mejias purchased cocaine from Mono on at least o7 


occasion, and that the two men had received narcotics 


a | cf 


from Colombia for which Mono had sent money to South 


-’ - low © ane . 
2 2130 Cemonstraied it variou 


America. Wiretap ev 


members of the conspiracy used each other’s apartments 


to conduct their business; for example, Mario Nayas used 
Mono’s telephone to discuss a narcotics shipment with 
Mono and a Spanish contact, Rojas used Mono’s telephone 
5 Nono and cleven co-conspirators were conricted of conspiracy to vio 
Jate the narcotics laws in United? States Vv. Alber’o Brevo, ct el, nt 
an fourteen-week jury trial before Judge Caanei!a io the Southern Dis 
trict. We affirmed the conviction of Mono and eight others in Unit 
Stctes v. Sarnierto, Wkt. No. 75-1115, Stip op. 295 (fd Cir. October 2S, 


1976). 


to place a call for 


turn over narcofi pro Js, Oa 


dress as his own whi 0} 
arrival in New York, and Sal 
rested, a! “¢ with Me) Q5, in 3 
ently in the midst of counti 
Rojas used an apart t at 3 
Manhbuttan to store nurcoti ( 


9 , 7 oe 
August oJ, L314 Ro, 3 AMC 210 


in that apartment f: Mario N: 


for narcotics which he and Estella 


famirez’s participation as ¢ 
Cc iden lb evel il tel p! ) 
three days of Sept l 
planned to meet, first at the 


$10,000 in narcetics p: ls. Tl 


inents and of Mono’s preterei 


medium of payment. Ramirez wa 


banks to nse and what de 


“a Ce 
orgeauize t mud ib 


edge of the 


4 


flected by his informing Mono tha 


Rojas’ allotment of narcotics to 


the time of his arrest on Septen 


Ramirez wus en route to meet 


blank $1,000 money orders from va 


’ ’ 


a card listing Rojas’ telephone n 
Mejias kept a safe deposit box 


idence. Whien the bos was seizi 


> 


contained $26,700 in cash and re 


posits, totalling seme $26,700, r 


July and August. Additional 


Mejias’ apartment at the time oi 
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e 4 
f 
> in 
4 
Vice 
) 
or 
+l, 
iti 
mijar 
In a 
1 ir 
ords 
} 
CoUla 
hi} 


c 
‘ 
f 
‘ , £ 
) ‘ 
— 
ti) 
i 
: 
| Ve 
‘ 
} 
i 
1 
I 
+. ‘ 
( 
) 
> ¢ 
t +) 
} ? ¢ 
ak ‘ 
. 
hie a 
, Li 
wi 
Diogno 
. 
3 be 
- in hy 
» inhi 
s | ’ 
I " 
c ‘ 
wep 
1 
} T 
t as 
’ 
is at 
arrest 


. ! 
F 
‘ ' 
) 
‘ 
} 
. 
| 
0 
A 
% 
a 
it 


BEST COPY AVAILABLE 


“also by Rojas and arurez, among othe 
terest se sales was subst mi 
of virtually identical 1 
September 3, 1974 in Mejias apa 
Mario Navas had delivered the rei 
Salazar also were arrested at tl] 
seven locations around the apartment total! 
the trash can were fourteen eniply bags, eaca cf hh con- 
tained cocaine e. Geaatowes lated equ in ie the 
form of lactose, plastic baggies and a ‘satel scaler, was 
found in the litchen cabinets. 

None of the appellauts took the stand; and only two 


offered any evidence. Apparently attempting to show tlie 


+ 
f his 2 money, Padilla introduced a copy of 


for $50,000 visi he had deposited in his checking 
after winnt hat amount in the New Yor! 
~ Rois sitio ed to rebut the testimony of 
who identified him as being present 


> loa ¢ “¢ aaret 
e and at the 30th Street : ape arftment. 


eEDY Tens an.’ Pre-Ixpictmext Devay 


Appellants claim that, notwithstanding that their federal 
arrests aid not take place until! February 19, 1976, their 
federal speedy trial rights under Rule 5 of the Souther 
District Interim Plan pursuant to the provisions of the 


a Bae RAS ' 7 


Speedy Trial Act cf 127.,° ive Sixth Amendment and Rule 
48(b), Fed. R. ates: P., attached on September 3 and Octo- 


ber 4, 1974, the dates of their respective arresis by New 
York police on state charges. Since the trial of this case 


Pula 5, effective September 29, 1975, waa identical to Eule 4 of the 
Southern District Plan for Achieving Prompt = isposition of Crimi 

. ve April 1, 1975. See k: - 59(b), Fed. R. Cris 
July 1, 1976 the Southern District Plan for Troma Dispositi 
Criminal Cases promulgated pursuant to the Speeds Trial Act of 1974 


18 U.S.C. (2161, et seq. has govecued criminal prose 
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2+, 1976, : 


? 


os an ? 4 
is were Violut 


an ongoing N 
vestigation into the distribution of 


gets of an existing federal i 


Special Assistuut District Attorney, OF i of i ag an, 
Special Narcotics Courts (“the } Dens -rosecu 
tor’), ideal a a oadine in lis fee vith 
of the U nited Sta tes Attor neys’ Offices uf 
Bastern Districts, the New York City Potice De 
and the Drug Enforcement Administration of t 

tates Department of Justice, to coordinate the 


ies, It was agreed that the ongoing street 


gl 
would take precedence over the nee investi 
the New York sty Prosecutor would pr 

sons charged with substanti g 
conspirators it electe: 

not so prosecuted would 

the timing of any arrest was to be cleare? 


New York City Proseentor. A formal agiocement to 


effect was entered into on Septernber 19, 1974, which desi 


nated those persons who would be federally prosecuted, : 
} 


those who would be charged in the state court. Appell: 
were then in the latter catesory. 


The appellants were arrested on state 


tember 3 and October 4, 197+ and were take: 


tody.s Although Special Agents of the Drug Enforcement 
Administration were present at each of the 


r 


7 These assertions were the subject of a well-reasone: 
Carter, denying defendants’ motion to dismiss the 


Stutes v. Bejiaz, et al., 417 F. Sup 


, 
Althouzh Estella and Mario Navas cla 
on Ostober 4, 1974 they were feders Uy 


were taken into state custody and arraiz 


Joint investigation, and that evidence seized af 


+ FO ete ae ten FE a Me 


roles were limited to assisting the New York City poli 


ryt 


officers in charge. The decisions to make the arrests were 
nade by Lieutenant Michael O'Sh , 
Police Department avd were approved by Lawrence Her: 
mann, Assistant District Attorney, New York County. 

In June 1975, after New York State had returned indi 
ments against the hea 2 motion was mac 
Padiila, Salazar and Ro od is, among others, to suppress evi 
dence seized at Mt ejias’ and the 30th Street apartments 
This motion was granted on Septeinber 24, 1975 by a Jus 
tice of the New York Supreme Court. lis v. Salazar 


$3 Mise. 2d 922, 373 N.Y.S. 2d 295 (Sup. Ct. N.Y. Co. 1973). 


While the state court proceedings were pending 
persons designated under he prosecutorial awreement for 
federal prosecution were indicted by a federal Grand Jui 5 
in Grited States v. Alberto Bravo, et al. Trial of this ir 
dictment commenced on October 20, 1975 before Judee Cai 
nella anda jury in the Southern Perens At its conclusion 
on January 23, 1976, the government initiated the federal 
Grand Yank b estigation which cteitaeites in he filing, 
on February 19, 1976, of an indictment in this case. This 
investigation was conducted 1 
authorities to prosecute appellants successfulle had ) 


suppress evidence seized at Mejias’ and the 30th Street 
apartments. 


jeopardized by the state court’s granting the motion to 


The federal indictment in this case covered an earlier 
and longer period of time than that returned by the State, 
and identified many more individuals as co-conspirators. 
The government has represented that the federal investi 


gation was based not only on state-compiled ev ‘idence, Dut 


t 
tat 


° .] 


ESS . a iia S 
also or. evidence develuped independently of the original 


t 
the sinte arrests in 1974 was not turned over fo the federal] 
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It is obviously in the publie interest f ederal ani 
° ° 4 
0 OOTY ¢ - =| 1) or c yt : 
state law enforcement agencies to coordinate their extort : 
: . f * 7 +] i 
in situations of concurrent J licti » exch autho 
1 . : 
ity bound by bu C the §coj C 11 re yOr¢ } 
tive activities. ‘I proportion of trafite in dan- 
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: Or 6) with « v 7} y Vin q “Or hon 
mental agencies with a concomitant pooling of strength and 


division of responsibility.® 
As the local authorities frequentir bave far superior a 
means for conducting local surveillance, and the federal 


authorities have more extensive means of investiga 


garding movements in and out of the country 


state lines, there are obvious advantages 


the kind of partnership w here employed. ‘The 


a4 
mere existence of federal jurisdiction over particular of 
oe 
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s Commission on Law Fnuforvemeat and Ad 


(ask Force Iteport: Narcotics and Drvq Abuse at 


Bo-s 


tare Laws eee 


fenses, however, Qoes not preclude the stale from initia 


exercising its prosecutorial power; and In nareoties ¢ 
H : -); : } ars } , ; , ent val 
spiracy cases, where there are strong mdepoudent fed 
interests 1 eal entries of ali and ¢ 
‘ } 4 } 
traband into the United States, it is desirable that t 
, 

PP | ? } c y . 
federal governinent be kept ap; ‘dd of state pros 
© 7 l 4 Pe 
torial developments in order to assess f} iuation ¢ 
: Ss he aaa ] as 
take the necessary ste ps aceyuarceiy to enfc C the f cl 

tap, 
laws aud protect the public 


It was, therefore, entirely proper for the federal govern 
J & 


ment to defer to the state exercise of prosecutorial powe: 


over appellants without foreguing its 


against thern if at any time it became advisable to do s: 


When the success of the state prosecution was seriou 
jeopardized by the state court suppression ruling (a ruliz 


we hold to have been erroneous) 


of the federal authorities to proceed avainst the individ 


Moreover, to hold as appellants urge would require our 


rejection of the doctrine of dual soverei 
by the Supreme Court in United States v. Lanza, 260 U 
377 (1922), and reaffix 


> 


med in Abhate v. United | 


U.S. 187 (1959). This coctrine recognizes that the federa 
government is not bound by the actions of state authori 


ties and thuf successive state and federal prosecutions ar 


c s1.° 
I 


constitutionally permissible. On the f: 


ticularly where the federal government specifically agreed 
not to arrest appellants in the first Instance, and the ar 


rests were made by and under the auspices of state author 


ities with appellants arraigned on siate charges, we see no 
reason to fault the government for the delay in the state 


proceedings. 
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Other considerations, peculiar to each violation alleged 


bolster our conclusion that February 19 
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of the speedy trial periods. Under all the circumstances 
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ProsecutronraL Misconpuct 


i? ’ Ine ++ “+ $155 
Although the appellants cum ru conduct by the pros! 


cutor in his attempts to read fromm exhibits, his extended 
comments when making objections, and his atterapt to pr 

sent arguments al sentencing, 2 review o1 the record sat 
ishies us that none of the acts complained of, either in 


? 
Gividually or cumulatively, had the effect of deprivin: 


any of the appellants of a fair trial. Both defense counsel 


andl the prosecutor were warned and reprimanded by 
Judge Carter on eecasior ke of a lengthy 
trial: it is inevitable tl asioually step 
over the line of propriety. Contrary instructions from il 
court are usually adequate to correct such situations ¢ ic 
they were quite sufficient in this case 
We also reject the claim that the p t 
ial publicity hy allows himself to | ( 
viewed by an NDC news team in connect a tele 
cast on the Bravo nacec CONS} ( 
east during this trial. to the bre 3 
properly cautioned the jury not to y atch the ] 
and he aftemvards con:mented to the jury on tf! , 
nature of ibe program, The interview with the prosecutor 


was never shown; and there has been no showing of any 


Improven SENTENCING 


Appellants argve that their ss 


prisonment should be vacated because Judge 


hig discretion by ta 


sentencing in disregard of individual differences, by fail 


ing to consider relevant facts, particulach 


imposed on the Bravo defendants by Judge Cannella, and 
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